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INTRODUCTIOIU 
If a company is insolvent and is unable to pay its debts, it may be subject to a scheme of 
arrangement (SOA) on the application of the creditors or members or the liquidator or the 
company itself. The usual purpose of SOA is for the SOA manager to take over the affairs 
and business of a debtor insolvent company in order to settle off the debts of tlie creditors and 
once all the debts are fully paid, the control of tlie debtor insolvent company will be handed 
over back to the previous management. The SOA manager is armed with certain powers and 
duties in tlie SOA administration. The benefit of obtaining SOA is to give some time to the 
SOA manager to run tlie debtor insolvent company in order to settle its debts. Moratorium 
power will be given to SOA Manager against any actions and proceedings by the creditors in 
the course of tlie SOA administration. This moratorium power is to allow the SOA manager 
to exercise the SOA effectively without any interference by the creditors and the members of 
the debtor insolvent company. 
In respect of insolvent housing developer company which becomes sub-ject to SOA, similar 
duties are carried out by the appointed SOA manager, viz to take over the affairs of the 
company. to settle off all tlie debts of the creditors, to carry on any project and business left 
by tlie company if this is expedient in accordance with the law and the wish of the creditors 
or the members. Once all these have been dispensed with, the affairs and rnanage~nent of the 
company will be handed back to tlie PI-evious management. 
PROBLEM STATEMENT 
I t  is an undisputed fact that abandoned housing pro-jects are a negative phenomenon plaguing 
the housing industry in Malaysia (Md. Dahlan, 2009). The issue of abandoned housing 
projects began with the adoption of a housing democracy by the Malaysian government in the 
1960s (Md. Dahlan. 2009). Prior to the 1960s, public housing was provided by the 
govern~nent itself (Agus, 1997). However, due to insufficiency of government funds and the 
upsurges in demand for housing ownership and needs, the government opened the door for 
private housing developers to participate in providing public Iiousing to the citizens. This 
policy was supported by aggressive government assistances, incentives and legal means to 
ensure its success. Despite such efforts, the occurrences of abandoned housing projects have 
marred the role of private housing developers in respect of national development and 
safeguarding the interests of its citizen purchasers. As a result. many purchasers have 
become victims in abandoned housing projects (Md. Dahlan. 2009). 
There are various reasons causing abandoned housing projects and the consequential 
problems they have caused are grave. One of the reasons is that there are insufficient housing 
policy and legal provisions to avoid and prevent abandonment and to protect the interests o f  
purchasers. In  the event that rehabilitation can be carried out. tlie ensuing problems caused-- 
pecuniary and non-pecuniary losses. are still left hanging and unsettled for most o f  the 
purchasers and stakeholders without any sufficient remedies and measures to address them 
(Md. Dahlan, 2009). 
Some quarters say that the current housing policy and industry in Malaysia is  still healthy, 
notwithstanding the plight of purchasers of abandoned housing projects, poor workmanship 
of the houses and other housing problems. The problem of abandoned housing projects 
only represents 1-3% of the total housing projects. The remaining 97%-99% of housing 
projects succeeds. Thus, the current system of housing delivery and policies should be 
continued regardless of the plaguing occurrences of abandoned housing projects' and their 
negative consequences befalling the purchasers (Hassan, A.B & Tala, Z., 2010). 
Unfortunately, these are some o f  the statements made by persons in authority in Malaysia's 
housing industry. Nonetheless, despite these statements, there are still inadequate measures 
taken by tlie government to alleviate the problerns o f  abandoned housing projects, not even 
the current newly established Division o f  Rehabilitation o f  Abandoned Projects under the 
Department o f  National IHousing, Ministry o f  Housing and Local Government ('MHLG') 
can. The measures taken are still 'too little too late' in the face o f  the catastrophe caused by 
abandoned housing projects. The fallen preys are the aggrieved purchasers themselves. The 
law governing the housing industry in Malaysia - the Housing Development (Control and 
Licensing) Act 1966 and its regulations (Act 1 1  8) i s  evidently unable to fully address the 
problems o f  abandoned housing projects. The court also seems indecisive in protecting the 
interests o f  the aggrieved purchasers in abandoned housing projects. This i s  partly due to 
'too many conflicting considerations and equities' that the court needs to deal with in cases 
involving abandoned housing projects. Thus in certain circumstances, the rights and interests 
o f  the purchasers may not be fully appreciated and taken into consideration by the court. The 
problem becomes more severe where housing developer company is  subject to the insolvency 
administration. In  the insolvency administration, the insolvent ailing company becomes 
bankrupt and all the assets and moneys wil l  be used to settle o f f  the debts o f  the creditors and 
there may not be any sufficient monetary balance which can be used to rehabilitate the 
abandoned housing projects and to compensate the aggrieved purchasers (Md. Dahlan, 2009). 
In the opinion of the author, there are three major reasons leading to the abandonment of 
housing projects, in Malaysia, viz (Md. Dahlan, 2011a): 
1 )  Absence of a better housing delivery system such as the 'full build then sell' 
system; 
2) No mandatory legal requirement for obtaining housing development insurance; 
and, 
3) No specific legal provision governing the rehabilitation schemes. 
Grievances and Troubles Faced by Purchasers 
-the obvious problem faced by purchasers when housing development projects are 
abandoned in Malaysia is that they are unable to get vacant possession of the housing units 
on time as promised by the vendor-developers (Md. Dahlan, 2006). The statutory standard 
sale and purchase agreements of housing accommodation (Schedules GI H, I and J) provide 
that the developer shall complete the construction and deliver vacant possession within two 
years (for landed property) or three years (for flats), as the case may be, from the date of 
the sale and purchase agreement. If the development of the project is abandoned, the units 
may be completed later than two or three years, after the date of the sale and purchase 
agreement. However, in the worst circumstances, the developer may be unable to 
complete the project at all, and this may mean i t  remains abandoned for a long time unless 
i t  can be rehabilitated and completed (Md. Dahlan, 2007b). 
Further, despite the fact of the project being abandoned, the purchasers will still have to 
bear all the monthly installments to their respective lenders (for repayment of the housing 
loan granted). Otherwise the purchased lots together with the building to be erected 
thereon, which provides security for the housing loan to the lenders, will be sold off and if 
there are shortfalls in the amount owing, in the worst case scenario, the purchasers may be 
made bankrupt. As a consequence of having been unable to occupy the planned housing 
units, the purchasers also have to rent other dwellings, thus adding to their monthly 
expenses (Md. Dahlan & Md. Desa, 2010). 
Even when there is a plan for rehabilitation of abandoned housing projects, the plan may 
not be easy to carry out as various problems associated with the rehabilitation have to be 
settled. These problems are, by and large, associated with the fact that the project has 
been too long overdue without any prospect of revival. To rehabilitate i t  may require 
additional hefty costs and expenditure, which the balance of funds in the Housing 
Development Account (HDA) or the balance of purchasers' loan funds in the hands of the 
financier may not be enough (Md. Dahlan, 2011a). 
The rehabilitation problems may also emanate from difficulties in reaching consensus and 
getting cooperation from purchasers, defaulting abandoned developers, financiers, bridging 
loan lenders, contractors, consultants, technical agencies, the local authority, the land 
authority, the state authority and the planning authority. The trouble may be due to 
technical and legal problems faces in the attempt to rehabilitate a project. It follows that 
due to the abandonment and the ensuing complications, the ordinary machinery and 
enforcement of the housing, planning, building and development laws become defunct, 
frustrated and jammed, at the expense of the public purchasers. This also includes the 
inability of the public purchasers to take legal action against the defaulting developer 
because such actions may not be beneficial or possible (Md. Dahlan, 2006). 
RESEARCH QUESTIONS 
The research questions are these: 
1) Whether the rights and interests o f  aggrieved purchasers in the abandoned 
housing pro.jects o f  the insolvent housing developer companies which are sub-ject 
to SOA administration are fully protected? And. 
2) If not protected, how could the SOA law be improved and iinprovised for the 
benefits and protections o f  the purchasers' interests'? 
OBJECTIVES OF THE PAPER 
The objectives o f  this paper are these: 
1) To study the existing SOA legal provisions under the Companies Act 1965 (CA) 
and the case law insofar as these provisions deal with the problems o f  abandoned 
housing pro-jects and its rehabilitation; 
2) To study the rights and interests o f  the purchasers in abandoned housing projects 
whose housing developer co~npanies are sub-ject to SOA; and. 
3) To suggest certain legal provisions to iinprove the current law governing SOA 
administration so that the law can sufficiently able to deal with the proble~ns o f  
abandoned housing pro-jects and its rehabilitation. 
LITERATURE REVIEW 
Currently, a housing project in Malaysia can be deemed to have been abandoned when 
(Official Portal of the Ministry of Housing and Local Government, 201 1): 
a) The construction activities on site of the housing project have consecutively 
stopped for six months or more, after the expiry of the Sale and Purchase 
Agreement (S&P) executed by the developer and the purchaser; or, 
b) The developer has been put under the control of the Official Receiver; or, 
c) The developers admit in writing to the Housing Controller that they are unable 
to complete their projects; and, 
d) The problematic project is endorsed as an abandoned housing project by the 
Minister of Housing and Local Government pursuant to section l l ( l ) ( c )  of the 
Housing Development (Control and Licensing) Act 1966 (Act 118) 
Scheme of Arrangement ('SOA') 
-the interests of the purchasers in abandoned housing projects of the insolvent housing 
developer companies may also be protected with the provisions of scheme of arrangement 
('SOA') pursuant to section 176 of the Malaysian Companies Act 1965 ('CAI). According to 
section 176(1) of the CAI the Court may, on application of the insolvent company or 
creditors or members or liquidator, as the case may be, order a meeting of compromise or 
arrangement of the creditors or members of the company with the company to settle their 
debts towards the creditors. This compromise and arrangement must first be supported by 
three fourth majority of the creditors or members of the insolvent company (section 176(3) 
CA). It is submitted that the 'compromise and arrangement' may include the plan for 
rehabilitating the abandoned housing projects and paying damages to purchasers. 
Recent Development on Measures in Dealing with Abandoned Housing Projects 
Recently the Malaysian government has announced certain measures to deal with the 
problems of abandoned housing projects. This includes the proposed amendments to Act 
118. The proposed amendment is this--any housing developers who have abandoned their 
abandoned housing projects will be subject to a criminal penalty. This will come into effect 
with the enforcement of the new amendment to Act 118 that all licensed housing 
developers who failed to complete a housing project or have caused the abandonment of 
the project shall be deemed to  have committed a criminal offence. Upon conviction, such a 
developer is liable to a fine of not less than RM (Ringgit Malaysia) 250,000.00 and not more 
than RM500,000.00 or to be jailed up to three years, or both. This is provided under a new 
section in Clause 9 of the Housing Development (Control and Licensing) (Amendment) Bill 
2011. Apart from that, Clause 5 of the bill, which is aimed at replacing Section 8A of Act 
118, will also give the buyer the rights to terminate the sale and purchase agreement if the 
developer refused to continue implementing the project after six months from the date of 
the agreement. Furthermore Clause 3 of the Bill, which is aimed at amending Section 6 of 
Act 118, states that the deposit to obtain housing development licence to be increased from 
RM200,OOO to three per cent of the estimated cost of the project. This is to ensure that only 
developers who have sufficient financial ability will be allowed to  implement housing 
projects. Clause 8 of the Bill, which is aimed at amending section 16AD of Act 118 to 
increase the minimum penalty of RM10,000.00 for non-compliance of tribunal award to  a 
maximum of RM50,000.00. On the other hand, clause 6 is aimed at amending sub-section 
16N (1) of Act 118 to  give more power for the tribunal to hear claims on a sale and purchase 
agreement involving unlicensed housing developer. The proposed clause 10, however, 
aimed at amending section 24 of Act 118 to increase the maximum fines for any violations 
of the law to RM50,000.00 from RM20,OOO previously (The Edge Property.com Every Thing 
Property, 2012). 
The author commends the above move by the government. However, the above approach 
in making the abandoned housing developers criminals only serve as a penal measures and 
not preventive. The best method to arrest the occurrences of abandoned housing projects 
in Malaysia, it is submitted, is by way of introducing the "full build then sell" concept of 
housing delivery. The above penal provisions may not be effectual if the enforcement and 
implementation of the law is weak due to  insufficient professional staff, inadequate 
administrative logistics, insufficient legal and technical knowledge of the staff and inefficient 
administration of the housing regulatory bodies (MHLG). Thus, the problems of abandoned 
housing projects still cannot be totally eliminated. 
In another new development involving abandoned housing projects are the initiatives 
adopted by PEMLIDAH. PEMLIDAH is short name for "the Special Task Force to  Facilitate 
Business". PEMLIDAH was formed by former Prime Minister, Abdullah Ahmad Badawi on 7 
February 2007, out of an obvious need for closer collaboration between the public and 
private sector to enhance the public service delivery and improve Malaysia's business 
environment. The teams forming PEMUDAH consists of the relevant government agencies, 
private agencies and employee representatives. According to  PEMUDAH, in order to deal 
with the problems of abandoned housing project, government should adopt Build-Then-Sell 
Concept (BTS) in the Malaysian housing industry (PEMUDAH Annual Report 2011, 2012). 
Nonetheless BTS has not been defined by PEMLIDAH. However, the question is whether this 
BTS is a "full build then sell" or a "quasi build then sell" concept? If it is a "full build then 
sell" i.e the developer is required to  duly complete the construction of the houses and only 
upon the receipt of CF or CCC, will the developer sell the houses, then this proposed BTS is 
the most appropriate measures to deal with the problems of abandoned housing projects. 
This method will totally eliminate the problems of abandoned housing projects. 
On the other hand, if BTS means a "quasi build then sell", or a "10-90 concept" i.e the 
purchaser only needs to pay 10% of the purchase price on the signing of the sale and 
purchase agreement and the 90% purchase price will only be paid to the developer on the 
duly completion of the houses, the author is still doubtful and skeptical as to whether this 
concept can eliminate the occurrences of abandoned housing projects altogether? This is 
because there is no guarantee that during the course of development using this concept 
(quasi build then sell or 10-90 concept), the developer will not abandon the project. 
PEMUDAH also proposed Home Completion Insurance or Guarantee Scheme to face the 
problems of abandoned housing projects. In the opinion of the author this proposal (Home 
Completion Insurance) is a very good suggestion as this means can settle the problem of 
insufficiency of fund on part of the defaulting developer and facilitate the rehabilitation by 
white knights. llonetheless the details of this proposal are yet to be worked out. It is 
hopeful that this proposal and its details can be workable and sufficient to deal with the 
problems of abandoned housing projects satisfactorily (PEMUDAH Annual Report 2011, 
2012). 
PEMUDAH in their final proposal also proposed that the schedule of payment for the 
respective agreements (Schedules G, H, I and J) should be amended. The proposal also aims 
to ensure that the title and the vacant possession can be made simultaneously (PEMUDAH 
Annual Report 2011,2012). 
Other initiatives as proposed by PEMUDAH in order to  curb the occurrences of abandoned 
housing projects are as follows (PEMUDAH Annual Report 2011, 2012): 
1) Proposed the government to apply Build-Then-Sell (BTS) Concept by licensed 
developers which to be fully implemented by 2015 with the house buyer shariah 
compliance financing scheme; and 
2) Proposed to the government that certain amendment to the of Housing 
Development (Control and Licensing) Act 1966 (Act 118) be made which 
included: 
Increase in deposit from RM200,OOO to three per cent of total estimated 
physical development cost which also includes professional fees for the 
Housing Development Account (HDA); 
House buyers having the option to cancel their Sale and Purchase 
Agreement (SPA) in the event that the project does not take place within six 
months of the agreement being signed; 
Extending the House Buyers' Claims Tribunal (TTPR) scope to enable house 
buyers to claim damages from unlicensed housing projects; 
Imposing a maximum penalty of RM50,OOO from RM20,OOO for any offence 
made by developers to any provision under the Act 118; 
Prosecute developers responsible for abandoned housing projects; and 
Definition of "Housing Developer" has been expanded to include liquidators 
where their role is to revive abandoned projects should the developer 
companies go for liquidation. 
The government is also planning to conduct a study to unravel the problems faced by the 
aggrieved purchasers who are victims in abandoned housing projects. According to the 
Housing and Local Government Minister, Datuk Seri Chor Chee Heung "A special committee 
will be formed to look into this issue and to  find ways to  assist them." At present, he said, 
buyers who took housing loans from the government would have their loans cancelled if 
they became victims of abandoned projects. "They will be considered for another housing 
loan, or have their four per cent interest rate deferred," he added (New Straits Times, 
2012). 
Further the Minister said, MHLG has taken several initiatives to  assist victims of abandoned 
housing projects. He said the initiatives included providing a verification letter to funding 
institutions that the projects have been abandoned and assist buyers to  discuss how their 
loans could be resumed after rehabilitation works started. "Such loans would be subjected 
to the funding institution's valuation and based on the merits of each case but if the buyer is 
not assisted, a complaint can be lodged with the ministry which would be referred to  Bank 
Negara Malaysia (BNM)", the Minister explained. Chor said MHLG has also proposed for a 
working paper to  be presented to  the National Economic Council in order for BNM to  
recommend ways to  assist the victims of such projects if the funding institutions fail to give 
them due consideration. He added that the government and related parties in the industry 
were discussing holistic ways to  best implement the build and sell system (The Star, 2012). 
FINDINGS 
The findings of this research paper are as follows: 
1) The interests of the purchasers in abandoned housing project may be protected 
with the provisions of scheme of arrangement ('SOA') pursuant to section 176 of 
the CA. Accordingly, the Court may on application of the insolvent company or 
creditors or members or liquidator, as the case may be, order a meeting of 
compromise or arrangement of the creditors or members of the company with 
the company to  settle their debts towards the creditors. This compromise and 
arrangement must first be supported by three fourth majority of the creditors or 
members of the insolvent company; 
2) Nonetheless in the opinion of the author to obtain the approval of the creditors 
or members may not be that easy in the SOA. The applicant must prove that the 
proposed compromise and arrangement would be beneficial specifically to  the 
creditors and the members of the insolvent company. Otherwise, the proposed 
compromise and arrangement may not be actualized. In the rehabilitation of 
abandoned housing projects, the paramount consideration is the funds to  
finance the rehabilitation and the guarantee that all the authorities (such as the 
lender banks, local authority, planning authority, technical agencies, housing 
authority and land authority) are agreeable to  support the purported 
rehabilitation and the completion of the rehabilitation itself. If these matters 
cannot be ascertained or the rights of the creditors and the members would be 
detrimental as consequence of carrying out the rehabilitation, the creditors and 
the members may not approve the proposed compromise and arrangement; 
3) Be that as it may, the aggrieved purchasers also may become the creditors to  
the insolvent housing developer company, provided they are the judgment 
creditors. They may apply for an SOA against the insolvent housing developer 
company either to carry out rehabilitation and/or to  pay them damages and 
compensations. Nonetheless they must get three fourth majority of the 
creditors or member of the insolvent housing developer company in order to 
support their application for an SOA. This can be illustrated in Capital Dynasty 
Sdn Bhd (in liquidation) v Chiang Bing & Ors [2009] 8 M U  841; and, 
4) The initiatives and proposals by the government and PEMUDAH are good move 
to face the problems of abandonment of housing projects, particularly in respect 
of the BTS, Home Completion Insurance or Guarantee Scheme and that the 
definition of "Housing Developer" has been expanded to include liquidators 
where their role is to revive abandoned projects should the developer 
companies go for liquidation. Following this proposal, the CA and Act 118 needs 
some amendments to give effect to this proposal. 
ANALYSES OF THE FINDINGS 
It is evident that in the SOA administration to obtain the approval of the creditors or 
members for the SOA manager to carry out rehabilitation of the abandoned housing project 
left by the insolvent company may not be easy. In fact, the applicant must prove that the 
proposed compromise and arrangement would be beneficial specifically to the majority of 
the creditors and the members of the insolvent company. Otherwise, the proposed 
compromise and arrangement may not be actualized. In the rehabilitation of abandoned 
housing projects, the paramount consideration is the funds to finance the rehabilitation and 
the guarantee that all the authorities (such as the lender banks, end-financiers, local 
authorities, planning authorities, technical agencies and land authorities) are agreeable to 
support the purported rehabilitation and the completion of the rehabilitation itself. If these 
matters cannot be ascertained or the rights of the creditors and the members would be 
detrimental in consequence of carrying out the rehabilitation, the creditors and the 
members may not approve the proposed compromise and arrangement i.e to  rehabilitate 
the abandoned housing projects or any compromise and arrangement to  secure the 
purchasers' rights and interests. 
In Capital Dynasty Sdn Bhd (in liquidation) v Chiang Bing & Ors [2009] 8 NlU 841 (High Court 
at Kuala Lumpur, presided by Ramly Ali J), the court allowed the application of the liquidator 
on behalf of the wound up company (petitioner being an abandoned project developer) to  
have a scheme of arrangement (SOA) be conducted for the benefits of the scheme creditors 
(consisted of the aggrieved purchasers, unsecured and the secured creditors), pursuant to 
section 176(1), (3) and (4) of the CA. The SOA was proposed by the liquidator after a 
proposal was made by a company by name of Blackstone Eight Sdn Bhd ('Blackstone') to 
purchase the completed building, the uncompleted buildings, the sold units and unsold 
units together with the land from the wound up company and the purchasers. Blackstone's 
offer was subject to  the agreement that a SOA should be held and approved by the court. 
However the respondents (Majority of the respondents above fall into the category of 
purchasers whose units have not been disclaimed by the secured creditor ('unredeemed 
purchasers')) objected the application for SOA. The objections premised on the following 
matters: 
a) that some of the interveners have fully paid or have paid up 90% of the purchase 
price of their respective units and the fact that some of the respondents have 
been provided vacant possession of their units with the issuance of the 
certificate of fitness by the local authorities, the respondents cannot be deemed 
as creditors of the petitioner and as such cannot be considered as scheme 
creditors under the SOA; and, 
b) the respondent are also taking issue on the involvement of the secured creditor 
being classified together as a scheme creditor and allowed to vote during the 
CCM (Court Convened Meeting). 
Nonetheless the court dismissed the objection of the respondents on the ground that the 
majority of the creditors (including the aggrieved purchasers) would obtain benefits from 
the SOA as Blackstone was agreeable to purchase the project and the units, thus settling all 
the problems of the liquidators and the debts of the scheme creditors, secured creditors 
and the unsecured creditors. 
The application for SOA can be made either by the company or the creditors or the 
members of the company (section 176(1) CA). The court may grant the application and a 
period of not more than ninety days (90) or such longer period as the court may for good 
reason allow for the SOA to be carried out (section 176(11) CA). The court may also grant a 
restraining order against any proceedings to the creditors or members in order for the SOA 
be implemented smoothly (section 176(10) CA). 
It i s  opined, the existence o f  SOA even with the recent proposed reconimendations by the 
Corporate Law Reform Corn~nittee (CLRC) to improve the SOA may riot fully favour the 
aggrieved purchasers' interests in abandoned housing pro-jects for example to enable 
rehabilitation be carried out. This i s  premised on the ground that the majority o f  the creditors 
or menibers o f  the company may not agree to such a proposal or that many complications and 
problems may occur affecting the rights and interests o f  the creditors or the members if 
rehabilitation or the compromise and arrangernetit be carried out in the SOA. 
It is trite fact that, most of the rehabilitation of abandoned housing projects were left to the 
discretion of the rehabilitating parties with the cooperation and assistance of the chargee 
lender banks, purchasers, local planning authorities, local authorities, technical agencies, 
the states and federal authorities, the end-financiers, the land offices and MHLG. The 
stringent laws governing housing development, land, banking, planning and building, were 
mostly made relaxed and flexible to accommodate the needs and to facilitate the due 
execution of the rehabilitation scheme. For example in Hongkong and Shanghai Banking 
Corporation Ltd v. Kemajuan Bersatu Enterprise Sdn. Bhd [I9921 1 LNS 26 (High Court), the 
court allowed the application of the creditor to appoint a provisional liquidator pending the 
disposal of a winding up petition for the purpose of rehabilitating the abandoned housing 
project carried out by the respondent company. Similarly in Bank Bumiputra Malaysia 
Berhad v Sintisis Sdn Bhd & 2 Ors [I9951 1 LNS 268 (High Court of Malaya at Kuala Lumpur), 
the court allowed the receiver and manager to carry out rehabilitation of the abandoned 
housing project left by the defaulting housing developer company. In this case, the first 
defendant (Sintisis Sdn. Bhd--a housing developer) was the registered proprietor of the land 
held under Lot 155, Mukim Grant 1995 and Lot 2758 Grant 26584, Mukim of Tebrau, Johore 
Bahru. The first defendant developed this land into a housing development project. To 
finance this project, the first defendant obtained, bridging finance facilities subject to a first 
legal charge on the said land and guarantees of the second and third defendants. However 
later, the first defendant was subject to a receivership. The business and affair of the first 
defendant were controlled by the appointed receiver and manager. This receiver and 
manager was appointed by the court and was required to undertake rehabilitation of the 
abandoned project left by the first defendant. 
1Yevertheless. there are situations where there are no required help and facility to smooth 
out the rehabilitation scheme, to the detri~nent o f  the purchasers desiring the project so 
abandoned to be revived. For exan~ple in ,~loharnniud bin Bcree v. Penibangunan Fcrrliin Scln. 
Bhd. [I9881 3 MLJ 211. the court refused the application o f  the purchasers to have the 
abandoned housing project revived by the newly appointed receiver and manager because o f  
the difficulty to supervise the rehabilitation process. However, the court granted damages to 
the purchasers. In other situations. the court allowed the application o f  the creditor bank to 
order the foreclosure o f  the project land charged on the default o f  the borrower developer in 
the repayment o f  the bridging loans. to the detriment o f  the purchasers' right to have the 
project revived. This problem also occurred in Wong Fook Tooi & Anor v Peiiilircr lndru 
Sakti Stln Bhtl [Suit No. D-28-5 1-20061 (High Court o f  Malaya at Kuala Lumpur). whereby 
in this case the housing developer company was wound up by the court on the application o f  
the aggrieved purchaser. The aggrieved purchaser applied to the court to compel the 
developer to complete the abandoned housing project left. The court disallowed the 
application o f  the aggrieved purchaser on the ground that this wi l l  prejudice the interests o f  
the creditors. Instead, the aggrieved purchaser i s  only allowed to file proof o f  debts ('POD') 
to the liquidator. 
Thus. there i s  110 guarantee that when the insolvent housing developer companies 
abandon the housing projects, the projects can be duly rehabilitated, and thus detrimental to 
tlie interests o f  the purchasers. As a result o f  the lack o f  clear provisions in the CA and the 
insolvency law and that there i s  no clear policy o f  the court in dealing with the insolvent 
housing developer companies whose housing projects are abandoned, the purchasers suffer 
grievances and losses consequences to the default o f  the housing developer to complete the 
housing project. 
In  the author's observation the details o f  the proposals made by the government and 
PEMCIDAH recently have as yet been worked out and actualized. If the proposals can be 
actualized and be made as parts o f  the law governing housing development, the problems o f  
abandoned housing pro-jects and its consequences, to a cel-tain substantial degree, can be 
eliniinated. Further, the proposal o f  PEMIJDAH that the definition o f  "Housing Developel-" 
sliould be expanded to include liquidators where tlieir role i s  to revive abandoned projects 
should the developer companies go for liquidation, it i s  opined, i s  not sufficient. The 
definition should also include as well, it i s  submitted, the receiver and manager, SOA 
1nanager and the other insolvency managers such as the judicial manager and the Corporate 
Voluntary Arrangement manager. 
RECOMMENDATIONS AND CONCLUSION 
It is tlie vie\?. of the author that the insolve~lcy approach via SOA administration as applicable 
in Malaysia tend to be a creditors-centric approach. The result is that if insolvent housing 
developer companies subject to SOA abandon their housing prqjects. the aggrieved 
purchasers may not get any or full protection under the said insolvency approach detrimental 
to their rights and interests. It is submitted that, a special rehabilitation legal regime and the 
reqi~irement that tlie applicant developer to possess housing developmetit i~isurance/Home 
Completion Itisurance/Guarantee Scheme. be introduced in the Housing Development 
(Control atid Licensing) 1966 (Act 1 18) and tlie corresponding housing legislations in Sabah 
and Sarawak (East Malaysia). to protect the rights and interests of the aggrieved purchasers in 
abandoned housing pro-jects, particularly when tlie insolvetit liousing developer companies 
enter SOA administration. The purpose of imposing this insurance is to protect the interests 
of the purcliasers when the housing projects carried out by the insolvent housing developer 
companies are abandoned. 'This protection may serve as a 'backup' monetary means to fund 
tlie rehabilitation of the abandoned Iio~~sing projects. The following provisions are proposed 
to be inserted in Act 1 18. 
HOUSING DEVELOPMENT (REHABILITATION OF ABANDONED HOUSING PROJECT) 
REGULATIONS 
In the exercise of the powers conferred by section 24 of the HOUSING DEVELOPMENT 
(CONTROL AND LICENCING) ACT 1966, the Minister makes the following regulations: 
Citation and Commencement 
These regulations may be cited as the Housing Development (Rehabilitation of Abandoned 
Housing Project) Regulations. 
Interpretation 
'Completion of the rehabilitation' means when the rehabilitated project has been duly 
commenced in accordance with the specifications, plans and laws, Certificate of Completion 
and Compliance has been obtained from the principal submitting person, the rehabilitated 
unit and the tit le to  the unit are ready for delivery of vacant possession and transfer to  
purchaser on the required settlement of the purchase price'. 
'Development period'means the period within which a developer shall have to  complete the 
development of the purported housing project, either in 24 or 36 months, as the case may 
be, in accordance with the terms of the statutory standard sale and purchase agreement(s) 
entered into with the purchaser(s). 
'Incapable Developer' means the incapable developer which is defined under section 3 of the 
Act. 
'Insurance' means scheme of housing development insurance approved by the Controller for 
the purpose of the grant of a housing developer's licence, pursuant to  section 6(l)(h) of the 
Act, viz to  cover all losses and damages for non-compliance, defective and sub-standard 
works, abandonment and to  cover the costs for carrying out any rehabilitation of the 
purported housing development project due to  disappearance, insolvency, death and 
inability of the developer' 
'Parties t o  the rehabilitation' means the purchasers, the previous defaulting developer and 
its directors, the rehabilitating party, the technical agencies, the appropriate authority, the 
Financiers, the lender bank, the consultants, the contractors and other persons incidentally 
involved directly or indirectly in the opinion of the Controller'. 
'Regulation 1989' means the HOUSING DEVELOPMENT (CONTROL AND LICENSING) 
Regulations 1989. 
'Regulation 1991' means the HOUSING DEVELOPMENT (HOUSING DEVELOPMENT 
ACCOUNT) Regulations 1991. 
'Rehabilitation Manager' means any person deemed f i t  by the Controller to  carry out the 
rehabilitation of the abandoned housing project. 
'Statutory Standard Sale and Purchase Agreement'means the sale and purchase of housing 
unit agreement either in Schedule G or Schedule H or Schedule I or Schedule I of the 
Regulations 1989. 
'The Act' means the HOUSING DEVELOPMENT (CONTROL AND LICENSING) ACT 1966 (Act 
118). 
Reoulation 1 :  
'On the expiry of the development period, yet the purported housing project is still not 
completed, or in respect of the incapable developer, during the development period, in the 
opinion of the Controller that the developer is not able to  duly complete or carry out the 
development of the project, the Controller may issue a request notice to  the said developer 
to  complete the same and notify him that in the event the purported development still 
cannot be completed within another one year from the date of the notice, or in respect of 
the incapable developer, on the expiry of the development period, the project shall be 
deemed an abandoned housing project and forthwith, shall be vested in the hands of the 
Controller for rehabilitation purpose'. 
Requlation 2: 
'For the purpose of carrying out any rehabilitation of the abandoned housing project, on the 
expiry of the extended one year period, or in respect of the incapable developer, on the 
expiry of the development period, as mentioned in Regulation 1 of these Regulations, and 
after notification for the taking over of the project from the developer and published i t  in the 
Gazette, the Housing Controller may appoint any rehabilitating party to  undertake the 
rehabilitation of the said project'. 
Reoulation 3: 
'The rehabilitation manager shall first use the purchasers' available funds still available in 
the hands of the Financiers or in the Housing Development Account for meeting the costs of 
rehabilitation. ' 
Requlation 4: 
'The withdrawal of the moneys from the Housing Development Account by the rehabilitating 
party, shall be subject to  the provisions in Regulation 1991'. 
Requlation 5: 
'Only if the available funds in the hands of the Financiers and that the moneys in the Housing 
Development Account are not enough to  meet the rehabilitation costs, shall then the 
rehabilitating party invoke the insurance coverage in respect of the housing development 
project, to  cover the shortfall until completion' 
Requlations 6: 
'The insurance moneys shall also be deposited into the Housing Development Account and 
the withdrawal shall be subject to  the provisions in Regulation 1991 .' 
Requlation 7: 
'The rehabilitation carried out by the rehabilitation manager shall be subject to  terms and 
conditions of the Controller, the Act and its regulations and the statutory standard sale and 
purchase agreement between the purchasers and the previous defaulting developer 
executed earlier insofar as the Controller deems expedient and necessary'. 
Reaulation 8: 
'No person shall take any action whatsoever against the rehabilitation manager and the 
project under rehabilitation, pending completion thereof'. 
Requlation 9: 
'The rehabilitation shall be completed as soon as practicable and the rehabilitation manager 
shall observe and comply with the provisions in the Act and its regulations unless exempted 
in writing by the Controller insofar as the Controller deems necessary and expedient in the 
interest of the public'. 
Requlation 10: 
'Parties to  the rehabilitation shall render necessary cooperation warranting the completion 
of the purported rehabilitation'. 
Reaulation 11: 
'Any person who contravenes any provision under these Regulations shall be guilty of an 
offence and shall, on conviction, be liable t o  punishments pursuant to  section 21 of the Act'. 
Reaulation 12: 
"Nothing in this regulation shall prejudice and bar the rights of the purchasers t o  invoke the 
provisions in the Act and its regulations against the incapable developer" 
In respect of the definition of 'Abandoned Housing Project', the following definition should 
be adopted in Act 118. 
Addition t o  section 3, of Act 118: 
'Abandoned Housing Pro-ject' means any housing development project where tlie 
developer fails to complete it within one year after the request notice to complete has been 
served by the Controller to the said developer or in respect of the incapable developer: after 
the expiry of the period within which a developer shall have to complete the construction of 
the project either in 24 or 36 months, as the case may be, in accordance with regulations 
made controlling the rehabilitation of abandoned housing projects.' 
'Incapable Developer' means any developer who is in the opinion of the Controller, 
on whatever reasons, is not able to duly complete or carry out the construction of the 
purported housing development project during the period within which a developer shall have 
to complete the construction of the project either in 24 or 36 months. as the case may be.' 
For the purpose of rehabilitating abandoned housing projects, it is proposed, once a 
problematic housing project falls under the definition of "abandoned housing project", the 
Minister of Housing and Local Government shall order that such a project be rehabilitated 
pursuant to the regulations of abandoned housing project (Md. Dahlan, 2006). It is 
proposed this power be provided in section l l ( l ) (cb) ,  as follows: 
Additional section 11 ( l ) (cb) of Act 11 8: 
'direct that, once any housing project has become an abandoned housing project, the project 
so abandoned shall be subject to  rehabilitation in accordance wi th the regulations made 
under this Act' 
It is also proposed that, one of tlie conditions for the applicant developer to obtain a 
housing developer's licence is to possess a housing development insurance (or home 
warranty insurance or PEMLIDAH calls it Home Completion Insurance or Guarantee 
Scheme). With this requirement, the purchasers' interests are protected against any 
abandonment and its ensuing consequences: losses and other kinds of housing problems. The 
insurance could also cover any shortfall in the costs for carrying out any rehabilitation and 
thus ensuring the project could be duly completed and finally could protect the purchasers' 
rights. The proposed provision is as follows: 
Additional section 6(1)(i) of Act 118 
6. Conditions or restrictions for the grant of a licence. 
(1) Subject t o  the exercise of power of waiver by the Minister under subsection (21, the 
licence applied for under section 5 shall not be granted- 
0) ... 
j) 'If the applicant developer is not in possession of a valid housing development insurance, 
approved by the Controller, to  cover all losses and damages for non-compliance, defective 
and sub-standard works, abandonment and to  cover the costs for carrying out any 
rehabilitation of the purported housing development project due to  disappearance, 
insolvency, death and inability of the developer' 
In addition, certain arnend~nents need to be made to the provisions relating to SOA and the 
proposed Corporate Law Reform Committee's (C1,RC) SOA to accoln~nodate and facilitate 
the duties: powers and functions of the rehabiIitation manager under a specialized 
rel~abilitation legal regime under Act 1 1  8. The following amendments to the CA relating to 
the SOA are proposed: 
1) section 176(1) CA: 
"Subject to  any other written laws, where a compromise or arrangement is proposed 
between a company and its creditor ... the Court may on the application in a summary way of 
the company or of any creditor .... order a meeting of the creditors ..." 
2) section 176(3) CA: 
"Subject to  any other written laws, if a majority in number representing three-fourths in 
value of the creditors ... agrees to any compromise or arrangement the compromise or 
arrangement shall if approved by the order of the Court be binding on all the creditors ... " 
3) section 176(4) CA: 
"The Court may grant its approval to  a compromise or arrangement subject to  such 
alterations or conditions as i t  thinks f i t  and to  other written laws" 
The effect of the above proposed provision with the added word 'subject to  any other 
written laws' and 'and to other written laws' will be this: the order of the Court relating to 
any agreement in the SOA of the abandoned housing developer companies shall not, at any 
rate, affect the powers of the rehabilitation manager to carry out rehabilitation in 
accordance with provisions of the proposed regulations governing rehabilitation of 
abandoned housing projects under Act 118. This proposed provision will smoothen the 
rehabilitation administration. 
l'hese proposed legal provisio~ls can protect the interests o f  the purcllasers and other 
stakeholders in abandoned housing pro-jects, whose llousing developer companies are sub-ject 
to SOA administration. for example by allowing rehabilitation to be duly carried out and 
getting appropriate damages. 
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